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Legal Logic of Judicial Application of Green Principle in Civil Code
ZHAO Wenjing', LI Peilin’

(1. Law School, Sun Yat-sen University, Guangzhou Guangdong 510275, China; 2. Institute of Evidence Law and Forensic Science, China
University of Political Science and Law, Beijing 100088, China )

Abstract: The green principle is a new civil law principle, and its judicial application has attracted much attention. As the principle of right
law, the green principle lies between the idea of natural law and the rule of law, and has both the idea of natural law and the shell of positive
law. As a result, the judicial application of the green principle is complicated, which includes three types of application: the trade-offs
application of principle, the hermeneutic application of principle to rule and the subsumption application of principle as rule. For trade-off
application, the green principle determines whether it is applicable or not and the proportion of application by balancing its weight with the
conflicting principle. For hermeneutic application, the green principle influences the interpretation of legal rules with green value by
intervening in the process of the subsumption of legal rules. For subsumption application, the green principle is regarded as a rule to fill the
legal loophole and complete the application through the civil law system to compensate for its legal consequences. The green principle, as the
condensation of the green consensus reached in the value level of contemporary civil society, closely connects the green value concept with
legal rules, and realizes the updating and iteration of civil law doctrine towards green with the help of the judicial application of the green
principle.

Keywords: green principle; right law; trade-off; hermeneutic; subsumption

[ REHRE: F k]


https://doi.org/10.3969/j.issn.2095-5804.2017.05.008
https://doi.org/10.3969/j.issn.1672-769X.2008.03.006
https://doi.org/10.3969/j.issn.1672-3104.2011.06.013
https://doi.org/10.3969/j.issn.1672-3104.2011.06.013
https://doi.org/10.3969/j.issn.1672-3104.2011.06.013
https://doi.org/10.3969/j.issn.1672-3104.2011.06.013
https://doi.org/10.3969/j.issn.1672-3104.2011.06.013
https://doi.org/10.3969/j.issn.1003-3637.2020.02.004

	一 绿色原则司法适用之法理基础
	一 “自然法理念”与“实在法外壳”间的绿色原则
	二 法律原则司法适用的复杂性及类型化

	二 绿色原则的权衡适用
	一 绿色原则权衡适用的冲突识别
	二 绿色原则权衡适用的程式

	三 绿色原则的诠释适用
	一 内部证成过程中大前提实质意涵之转变
	二 内部证成过程中小前提要素考量之转变
	三 外部证成过程中价值等置思维模式之转变

	四 绿色原则的涵摄适用
	一 作为规则的绿色原则之法律后果补足
	二 作为规则的绿色原则之法律后果类型化

	五 结语
	参考文献

